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a penod of time - you get delivery of this transcript in a
matter of days. And | would certainly give you time 10
address this in a motion or somehow or other bring this to
my atieation. Butl wantto let you know where I'm coming
oul up front Qn this.
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) PROCEEDINGS W 50 anyway, that's point number one. Now,
2y 10:00 a.m. 12) secondly, with respect ta discovery update, who can glve me
3y JUDGE SIPPEL: We're here this morning at my call 3} some information on the discovery update? | guess Mr.
4) primarily to address the pending motion to enlarge issues 4y 3pitzer probably -
sy against Libaerty. | first wantto, however, taltk about two sy MR.SPITZER: Sure. Absolutely, Your Honor |
& preliminary maters. One is with raspect to ) guess thare are two issues that merit attention. First,
) confidentiallty. | have, of course, signed the consent ') there was the quastion of phone memoranda from Mike -
) confidentiality order that was presented. And I'm very @) Lemphuel. And as | think Mr. Lemphuel testified in his
(9 cognizant of itand | don‘t want 1o losa sight of it. Sa | 9) deposition, there ara no such formal memoranda. We have
1101 want to talk aboutit right up front. "0) gone through the totality of the records once again. There
(1vy This - there are briefs that have been filed, [ simply are not any documants that are memos of Mike Lemphuel
12y particularly the [ast round that was submitted by Freedom I {*2) tothefile saying I had a conversation with Joe Smith at
13) and Liberty, that ars highlighted - highlighted warning at i*3) Liberty with respect to this issus. They simply do not
14) the top with respect to confidentiality. And clearty, there 14y exist.
«15) ara matters in there in same detail that relata to these '51 Thera are - and again, | say this without waiving
(16) agreements that we've granted confidential status to. | - i'6) any privilegas - one or two memoranda that Mike Lermphuel
117y 1 want to use - whichever way | go on this issua, | wantto i+7y has to the file that recount conversations that ha had with
118) use a considerable amount of that material. . 18y folks at Gettysburg. | think there's one, actually. I'm
(19y 1t think if { add the issue, |'ll certainly have to © 119) not sure if there is another - which again I'm notin the
20y address thoss issues - when | say the issues, | mean | have 120y position to make irrelevance determination for you, tutit's
21) to address the factual intormation that is being relied upon 21 simply not perinent to anything in this litigation. But
22) by Liberty if I'm concluding that that information doesn't 22) there is one such memorandum, cna such memorandum. But t
r23) carry the day. | don't wantto deitin a shorttrip | 23 has nothing to da with a conversation with anybaody at
2¢) manner. On the other hand, it1 - certainty it | reject J 24y Liberty. So that was thae first inquiry - the specitic
25) the issues, the same reason applies. And{ don'twantio ' (2%) inquiry that you had made, | believe.
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i1y have an order that's going 16 have to be partially in camera i With respect to a privilege log, we can have that
12y ar partially filed under sealed and partially public. So 21 done by Monday. We've gone through ail the documents; we
i - 1'm asking ! guess for sorne guidance on this from you 3 have sorted through them; we are generating a privilege log
1) allin terms of how you feel about t. iey and we will produce it on Monday.
15y Let me teil you where I'm coming out on this. | 5y JUDGE SIPPEL: All right. How extensive is that
6) don't see anything sven in the agreaments that would warrant 16 log going to be? Can you anticipate -
i7y thers be given - if push cama to shove, | don't see i m MR.SPITZER: Interms of the number of documents?
8y anything in the agreements that would warrantthem notbeing @ JUDGE SIPPEL: Yes, what are we talking about?
@@y made public in this case. The raason | say thatis because 9 MR.SPITZER: It's - you know, that's whether |
110) these are - they are historical in nature at this point 100 have three, four, live inches of documents that we've gone
ry really. They just recite what has happened. And aithough 11y through.
i12) there's a lot of detail in them and for purposes of the 12) JUDGE SIPPEL. Wall, no, your listisn1going to
{13) issue of control which we're concerned about here today, of 13) bethat big.
na) course there's very important detail in them. 14 MR SPITZER: No, no. I'm talking about the
15y But nonetheless, the basic framework of the 1s) dacuments that are atissue are abaut this thick. Tha list
i'6) information is on public record already with the 10-Ks of 11§) 1 have no idea, simply no idea. It's being generated as we
¢'n the SEC and whatever has come out even in this proceeding. 17y speak by some attorneys and paraiegals up in New York. I've
:*8) S now that same thought would carry over with respect to 18) gone through all the documents and - you know
19y what's going to be discussed today. We're obviously going 19y JUDGE SIPPEL. That'snatan --
200 1o talk about sorma of these facts in a very candid matter. 20y MR SPITZER: There ain’t nothing there as thay
21; And | don't see any reason why this transcript can't be put 21) say.
(22 onto public racord. Now, that's what ! intend 10 do. 22) JUDGE SIPPEL. The size doesn’t seem to be an
23y !f they want - if anybody wants relief from - so 23} over-impasing burden. We'll get to see these out.
r24) where I'm coming out - 0 you know exactly where I'm coming 29y MR. SPITZER  Itwill be completed by Monday at
i2s)_Trom, first of ail, with respect to anything ihat | write on (28) 2:00. »
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(1) this motion 1o add the Issuas, | expect to use all the (v JUDGE SIPPEL: Allright. Then again, as |'ve
2) information as fully and completely as | fesl is necessary | @2 Indicated in my order ta go back to that, | really want
3y to do justice to the issue that I'm writing. And | intend | (3 counsel to be working on this - | mean, try and work this
i4) to put that on the public record; that is, my final ¢} through as best you can before having ta come tg me with
sy mermorandum, opinion and ordar | intend to have put on tha is) motions. Maybae after seaing the - after they see the
6) public record without any changes. 61 index, I'm hoping that there's gaing to be some obvious
i tdon'tintend to unnecessarily put the agreements (» 1ypes of documents that are justnot going 1o, you knaw - =
8) an the public record. And [ woulid treat thosa exactly as we ‘g thaere's not going to be any tight over. '
i3} have agreed to do under tha order, under the ground rules v MR.SPITZER: Waell, Your Honar, ! - again, I'm -
(10) that we've been using here uniess thera's a reason shown as (107 Mr. Beckner and | tand to disagree oan some of these matters.
(11 to why they have to commit to evidsnce in a hearing context (11. Butwith respec! to the assertion of privilegs, | don’t
112y Or of an evidentlary reason. That's a whola different i12) think that there is any question abaut the legitmacy of the
(13) consideration. 1'm just talking about right now on this 1131 assertion of privilege here. | mean, this is aiaw firm and
114y preliminary motion practice that we'ra engaged in here. 114; lhase are documents generated by lawyers.
115)  Secondly, with respect to today's proceeding, ! ns: JUDGE SIPPEL: 1understand that. I'm talking -
i16) don't - | expect the transcript of this proceeding, today's (6 |'msaying -
117y proceading, thatis, to be put right on the public record o MR SPITZER: It's not third party documents.
ey without any changes, without any - well, not changes, but a8 JUDGE SIPPEL: No,{understand that. Butl'm
ey without any - any isolation ot any of the portions for {19y saying that putting that aside, | mean, there's going to be
1200 purposes of confidentiality. Now, of course, there will be 201 certain documents if it's - if it's just simply - and this

is vary important | understand. Butl mean, if it's simply
exchanges of theories between attarnays whiie working on the
case, | don't want (o spend any time having to getinto

that. it's a queston of the documen(s that were s&2n oc

used by the people at Liberty who were doing (he work.
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The transactions that we re taiking about, that's
the kind of document that I'm - that, you know, may be a
subject of - | would like to see whethar or notthare's
been any walver or - | mean | would be willing to look at
itto see if there's been any waiver or if Mr. Backner can
come up with some theory as to why the privitege shouidn't
apply. i'm notlooking for work Is what I'm trying to say
| really am not. Soif, Mr. Beckner, you see thatthera's
something in there that based on what I'm telling you think
| probably wouldn't want to see anyway, let's not. you
know - {et's not ask for it.

MR. BECKNER: Well, no. We certainly wouldn't
take up your time with a request for, you know, an internal
form memorandum cn legal theories and thase kind ot
privileged kinds of documents.

JUDGE SIPPEL: Waell, | just wanted to express my
approach on this. Alf right. Then this will also cut down
on the number of papers that we'll have to deal with. So
it's going to make it easier on both sides, or less
burdensome | should say. That's all that | have. Today the
procedurs is going to be that thera’s a tan minute
prasantation up front by the three major participants. And
then | have a series of questions. And again, |'ve given
you as much advanced notice as | can in terms of what my
concerns are.
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records, that's fine. !t woulid be reatly quoting of them
and describing in detail particular kinds of financial
relationships and that sort of thing that raises the
cancarn.
So | think that your need to be able to in your
order relate to the structure of the transaction is
something that doesn’t cause us any probiems. And think
if to the extant that you can do that in a mors general way
and cite to particular provisions if you need to, thay are
on the Commission’s - in the Commission’s racord in a
proprietary sealed way | think at thispoint. And it
they're not, we can make them.
JUDGE SIPPEL: Well, you mean the - well, the
agreements are with the Commission - | believe they -
well, | don't know that myself for a tact. They are - the
agreements themsalves that have been produced and have bee-
given to me are with the sacretary's office in a sealed
context or -
MS. KIDDOO: 1don'tbelieve Mr. Baker did that,
He filed them with you, Your Honor, and sent copies to Mr.
Webber at the Commission and then to counsael for the other
parties. | don’t bellave they were actuaily filed. We can
certainly do that if you think that's important for the
Commission's record.
JUDGE SIPPEL: Waell, | do. And | - but they only
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MR. SPITZER: Your Honor -

JUDGE SIPPEL: Well, | was just going to say,
before | could - that's all | want 1o say. So if you have
a preliminary - some preliminary questions, go ahead.

MR. SPITZER: The question, it relates to the
tirst Issue that you raised, Your Honor, which is the
confidentiality issue. And | suppose !I'm a bit concerned
about beginning with the presumption that this record of
today's conversation or discussion with Your Honor will
necessarily end up in the public record because | think the
mutual undersianding had baen that with respect to documents
and discussions pertaining to the transaction where there
would be reterence to information in the transaction
documents that had been desmed conlidential, any transcripts
generated from the discussion would also be deemed
confidential and not be subjected to public scrutiny which
is why | think Mr. Beckner said he told his client he couid
not attend today.

Now, | knaw this is an issue we have to discuss.
QObviously, you've stated that you have a different
perspective on it. But in terms of moving forward today,
I'm just wondering if we could somehow agree that this -
the transcript of today's discussion wiill be kept sealed
until we have an opportunity to resolve these issues.
JUOGE SIPPEL: | think that's what | said. |
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need 10 ba filad in the - in tha redacted versian. | think
the redactions are so - 1o me, i mean, a redaction that was
done was so simply done, not simply done, but was done so
selectively. And really, we're just talking about a couple
ot dollar figures that were taken out. ! don't see any
reason why | need to clutter up the Commission's files with
the, you know -
MS. KIDDOO: No, | was talking about tiling the
redacted versions in the racord it you think as a procedural
matter that's where thay nead to be for you to be able 1o
rely on them. But! would not proposs to file the
unredacted versions.
JUDGE SIPPEL: Yes, then that - yes. To getback
to what you're suggesting, yes, file them with the
secretary’s office, but as sealed documents, you know. under
the normal confidentiality procedures that you'd be filing
because thera's no question that there's going to be
reliance on rulings throughout - from here on out as tar as
this issue is concerned. And whether it's on the record or
oft the record or somehow or another, those agreemants have
to be with the Commission files on this.
All right. Well, | just - you know, | don't want
to spend a |ot of time dabating my reasons forit. But!
want to let you know how | fael about it. Now, itdoesn’t
mean |'m going to treat them any differently. | mean I'm
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mean, that's what | tried - | just wanted you to know up
front what { feel about it. Yes?
MS. KIDDBOO: Your Monor, | would tike to echo what
Mr. Spitzer said. Obviously, the contracts have heen made
available subject to very strict proprietary treatment and
that was the basis upon which we agreed to make them
avallable. it would be, with all due respect to Your
Honor's pasition, certainly my client's viaw that disclosure
of tha details of these contracts would be harmtul to their
pasition in the marketplace in New York.
That having bean said, we also agree with Your
Honor that you can't resolve this issue without knowing and
being able to base your decision upon the structure of the
transaction and the relationship between the parties. And
we have no objection. In fact, our tirst opposition was
filed on the public record. And it described in some detail
the structure of the transaction. And we don’thave a
problem with that.
What we do have a problem with, and | expect Mr.
Beckner will cite to very particular pravisions in the
contract today in this - in this hearing, and ! think that
that is the concern that we have. To the extent that Your
Honar needs 10 in his decision obviously relate (o the
structure of the transaction and perhaps cite (o paragraphs
of the provision which are. in fact, in the Commission’s

)
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going to treat those agreements as | agreed todo it, as!
signed an order requiring metodoit. And{'mgoingto -
this transcript will be treated that way, also, until there
is a resolution to the contrary.

| just have a strong feeling about wanting to put
things on the public racord unlass there's a very good ™
raason as to why they shouldn't be. That's all. All right.

MR. KIRKLAND: Your Honor, I'm sorry. My name is
Jim Kirkland |'m hers tor Cablevision of Naw Yark City,
Phase|.

JUDGE SIPPEL: Good morning, Mr. Kirkland.

MR. KIRKLAND: And one question | was unable to
answer on a conference call on Tuesday was whether
Cabilevision had any of its own pending discovery issues that
needsad to be resolved. And I'va sinca had the opportunity
to consult with Mr. Holt. And the only pending request
which we have is for - it came up in the cantext of the
Peter Price deposition where M¢. Holt asked counset for
Liberty to try 10 locate whether or not one of the exhibits
which appeared 1o refer to attachments. if thosa attachments
existed and if so, 1o produce them.

And also, | believe thers was a question raised
about whether this was a subsequent version of an earlrzr
document and wheiher earlier versions exisied. And
vesterday, | spoke with Mr._Spitzer and he agreed that they
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. were going to undertake that search. And assuming that that 1 ~ould call an crganic entily that's creatad by these
2) search was completed and we gat some written confirmation as 2) documents. Itis not simply Bartholdi Cable Company
3) tothae resuits or the production of any documents that are 9 formarty known as Liberty Cable Company. !t:s not simpiy
) located, wa don't have any issues right now that are pending {4) Fraedom New York Limited Liability Company. itis a web of
is) or that require the attention of the Court, (5) refationships among these entities that is created by these
%) JUDGE SIPPEL. Okay. (6) documents and perhaps Dy others that we haven't seen. And
in MR. SPITZER: Your Honor, | think | can respond (7) the reason that! bring that point up is thatit's that web -
@) quickly, The -to putincontext, and t don't need to # of relationships that's got to be examined 10 answaer the
19y belabor the record, this was a chan that was appended to a (9 question of whether or not there’s been a change of controt
(10) letter and the question was since there had notbeen a 10y in Liberty's existing licenses or whether or not the real
111y staple attached, whether that chartin fact was the appended ‘11) party in Interest in the applications that are betore the
112) chart that was referred to in the letter. And by all | 12 presiding Judge is in tact someone other than what s now
i13) evidence thatwe'va been able to discern, it is the chart. . 33} known as Bartholdi Cable Company.
114y Itis the only version of the chart and there has heen a . v Insimple terms, what the old Liberty Cable
(15) search that has been done. We've requested that it be done , :5) Company appears to have done is - is to have cut up its
(16) again. Butthere's been no evidencs that there is any other ;e business into pieces. And it appears 1o have done that for
(7 version of that chart or that there is any other chart that |7} {ihink two reasons: 1) to bring a new participantinto the
18y was appended to that letter. i 18} business which is RCN, Peter Cuit (phonelic and Sons, and
119y JUDGE SIPPEL: All right. i 19} 2) toinsulate the valuable and unique pans of its business
20y MR, SPITZER: And this is a chart that {Isted 201 which ara the exclusive contracts that have to provide
21y buildings and dates and ~ it was the subject of - it was 21 muliti-channei video programming to residents of apartment
22y an exhibit at both Mr. Prica’s depaosition and severai of the 22) buildings in New York tfrom any adverse consequences that
231 other depostitions, as weill. . -23) might flow from the outcome of the proceeding we'ra in
24y JUDGE SIPPEL: All right. Wall, this being  24) today.
5 _pursued then, I'm satisfled. Thank you for bringing itto ! ‘251 _The way that we did this was they took the -
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my atftention, Mr. Kirkland.
MR. KIRKLAND: Thank you, Your Honor.
JUDGE SIPPEL: That's all | have then on the
preliminaries. Does anybody slse have anything preliminary
they want 1o raise? Having - all right, then we're going
1o move on 1o the purposa for today's conference and that is
the - a prasentation in questions with respect to the
requestad added for issue. | think since the burden to the
extent that there's a burden in this kind of procedure would
lie with the parties seeking the issuas, I'd ask Mr. Backner
and Mr. Webber to go first - or Mr. Beckner to go first and
Mr. Webber since - well, then Mr. Webbar to follow up with
other questions, qualifications, how the Bureau sees the
issue as framed by Mr. Beckner with your variations.
And then Mr. Pettit, Ms. Kiddoo, Mr. Spitzer,
however you want to break your time up. But! wantto try
to keep it as close to ten minutes so by - it's 10:25 now.
By 11:00 by that clock in the back of the room, you know, |
expect we'll bs moving into the question phase of this. All
right. 0o you want to start, Mr. Beckner?
MR. BECKNER: Certainly. Thank you, Your Honor.
Just for the record, Bruce Beckner for Time Warner Cable of
New York Clty and Paragon Cable Manhattan. The first thing
i want to say is there's a risk that all of us wiil fall
into the temptation of deciding the merits of the question
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the - what I'm going ta call the end-user part of the
business; thatis, the part that invoives the electranic
delivery of the programming within a building to the people
living in each apartment unit in the building -
JUDGE SIPPEL; Isthat the asset -
MR. BECKNER: That's the assets that were sold to
this company called Freedom New York Limited Liability
Company; Freedom New York, L.L.C. as they call it. So they
ook that part of the business including the exclusive
contracts which Liberty has 10 provide that service to those
puildings and they sold that to Freedom New Yark, Let's
cail it Freedom New York. Now, the other part of the
business, of course, is the means by which the pragramming
which is distributed through a - in essence, a cable
network within a particular building, the means by which the
programming gets to that building.
And that means, of courss, as we know is either -
directly - is directly or indirectly a microwave or a fast
path which is licensed by the FCC. And | say directly ar_
indirectly because, as we know, Liberty is feeding same
buildings by means of a coaxial cable that interconnects
with ancther building that they serve by rnicrowave.
The microwavs part of the business, the license
part of it, they have at least on paper kept to themseives.
And that's what they've told you that they've done. They've
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itselt in the course of loaking at the materials that have
been supplied by Liberty, that is, in daciding whether or
not there's beean a change of control of the licenses or
whether or not ACN Freedom is a real party interest in
interest in the appiications that are batore the presiding
Judge or whathaer or not Liberty, in fact, failed to update

the Commission as raquired by 165.

That's not our job here today. Our job is simply

0 determine | believe whether or not there are substantial
and material questions as (0 those issues. And the reason
that ! raise the point is because of the intarest -~ siow
disclosure of information {rom Liberty and Freedom on this
certainly encourages the idea that maybe the whoie thing can
be decidad on the marits on the basis of a tew documents
they’'ve chosen to show us. And | would suggest that that's
not the case.

Substantively, before we get into the details, |

think what we have to remember is the - the old story about
the blind men and the elephant. And each blind man grabbed
ane part of the elephant, you know, the tail, tha trunk,
whatever, and cornes to a ditferant and wrong conciusion
about what it is that he's looking at, the point of the

story being is that you have to look at the whole elephant
io realize it's an elephant

In this case, what you have to logk at is what |
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kept that to themseives so far. And for the moment, let's
just grant - assume the truth of that statement.
JUDGE SIPPEL. There are no facts that you can
point to at this paint that shows it 1o be otherwise. are
there?
MR. BECKNER: Waell, I'm going ta getto that.
JUDGE SIPPEL: All right. .-
MR, BECKNER: i'm going to get to that in the
detail part. | just - the third part of the business is
the marketing or the sale, the acquisition of new preducts
for Liberty - for Freedom as it now is to sell its video
programming sarvice. And that business, that function
appears (o be - and it's not clear because we don't have
all the documants, but it appears to be handled by somsathing
called Liberty Video Enterprises which is referred to in
these documents as LIVE.
Sa that's how the business has been broken up.
And of course, aven that braak up is not claan in the sense
that there are interlocking ownership relationships.
Bartholdi has a roughly 20 percent interest in Freedom New
York. RCN has | believe about ten percent interestin
Liberty video Enterprises so hat the - in an economic and
financial sense, they all have a stake and a link in what
happens to each alher and in paricular, n the uitimate
success of - of the etftort 1o sell video programming to
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people living in apartment buildings in New York; in other
words, to continue selling to the axisting customers anc 10
add new customers in new buildings.
Now, the answar 10 your question you askad me a
minute ago, and that is, was ths business reaily sold or
not. What ! wantto focus on Is really to aspects of that
guestion which are setup in these agreements. And | want
1o remind you that the agresmants only provide the form of

what's happened. They don't provide thae substance. | mean,

wa know from the Telephone and Data Systems dacision, for
example, that - you know, that the Court reversed the FCC
for having simply looked at contracts without loaking at
what really was happening on the street.

And in this situation where even tha form of the
arrangement is so compiex as this is, and when there are so
many interralationships, it seems to me that it's impossible
to really know what's going on and who is controlling what
without finding out what's happening on the street; that is,
without daposing people and seeing what they re doing. !
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it clearly is a major factor that one should ook atin
trying to figure cut whether change 2! contral has taken
place.
The second thing | want to point to in the
transmit Is what use Liberty Barthold: may make aof these
licenses. Now, what they've told you is thal they're now a
private microwave carrier. and they deliver the programming
10 the bulldings that are now owned by Freadom New York.
That's true. But thay de not have any ability 1o on their
own make usa of thase paths other than to benefit Freedom
New York. And this transmission service contract, when ycu
look at it carefutly at paragraph 6, yoU realize that it is
a perpetual contract. There is no way should it choose o
for Bartholdi to relieve itseif of the obligation to carry
the programming for Freedom.
Paragraph 6 has an initial five year term, and
then the customer - that's Freadom - has the option to
sither extend the agreemant for successive periods of 180
days on 30 days notice ar to tarminata. Thera Is nothing in

20 mean, in particular, we have one agreement, this | o hera that permits - that ever permits Bartholdi to say I'm
21) subcontractor agreement, which didn't even axist at this | 21y notdoing this anymore for you. It goes on foraver. And
22) time this transaction was closed and was signed after Time . 22) whati would suggest to you, sir, is that given that
23) Warner raisad the question of changing control bafore the 23) contractual provision, by contract, Bartholdi has given up
(24} presiding Judge. 24) the use of controf of the use of that license becausa it is
r25) So that brings up two questions: 1) does this 28)_contractually promised to run that microwave path for
‘Page 185 Page 188
1y describe what's happening? And if so, what was happening i1y Freedom forever as long as Freedom wants it.
2y before this document was signed. And secondly, can this i2) And obviously, Freedom can decide, as the contract
3) document be trusted at all or is it totally self-serving in i3) says wa're not going 10 renew or we'rg going to convert the
4} the sensa that it was creatad to reflact the outcome of 1+) building or whatever. Thatisn'tthe point. The pointis
(5) JUnanimous befora the presiding Judge. 15) that Bartholdi never has an oppontunity to end the dea! and
& Wall, the actual purchase agraement has two 16) itdoes notend. v
7} intaresting features that - that | belleve indicate very i The second point that | want to mention to you,
@) strongly that there is not control in any practical sense by 18) and again, this is something that about which we only have
9) Bartholdi of these licenses. And again, | want o remind 9) Ppartial information, is the asset the purchase agreement
(19) you that| don't have to prove today that what I'm saying is 10y refers to a non-competition payment - and that's on page 8
(1) trua. All | have to do is show you that there is i11) of the asset purchase agreement - which has been to
(12) substantial evidence that it - that it is trua. | think 112y °certaln coventors In accordance with the non-competition
113) these documents do that. 13) agreement’ which we don't have here.
14) First, tha hardware that is used to send and 14y JUDGE SIPPEL: What page is thataon?
(15) raceive the microwave gives us great call that - | think 1159 MR. BECKNER: That's on page 8, sir, of the assat
116y it's called the ratained assets. So it's called ditferent ) purchass agresment. That's in the definition section.
(17y things In different rooms - retained equipment, I'm sorry, nny JUOGE SIPPEL: Okay.
113y it's called retained equipment. Well, the retained '8 MR. BECKNER: And there's an additionai reference
119) equipment has already beean paid for in this asset purchase :19) 1o that fact on page 12 with respect to the paymeépts.
i20) agreement. And the reason that we know that is because 20y belleveit's page 12. I'm sorry, page 11, Section 2.1. 1t
21y Liberty - or Bartholdi agrees to turn it over to - without 21y says, ‘A closing seller shail sell and buyer shali acquire
122y furthar consideration, 10 agree to turn that equipment over 22y all purchased assats’ - I'm leaving out soma stuff - °In
23) to Freedom Naw York whenever Fraadom New York converts a 23) consideration of the payment by buyer to seller of the
24) particular building without paying any turther money. 24y mitial purchase price, that non-competition payment 10 the
25) _And that’s - the section numbars are really into 2§) _coventors (phonetic) as detined in the non-competition
Page 1 ~ Page 189
1, butl'd like just to refer you 10 page 13 of the assat i1y agresmant’, et cetera.
2y purchase agreement. It's paragraph -~ subparagraph € which 2) Now, the reason | raisad that is | don't know who
3y talks about that. So then you have to look at the 13 the non-compatition covenators (phonetic) are. But | could
4y transmission services agreement to see what sise is 4 make a good guess. And the guess that | would make are the
(sy happening with raspect to that equipment. Well, it turns sy Milsteins, the people who own Bartholdi; and that it would
6) out that they're supposed to insure that squipment, and this . .6 beraasonable to assuma that Freedom doesn't want the
{7y is at paragraph 2(e) of the transmission sarvices agreement, 7 Milsteins going into business and competition with thar.
8] and they'ra supposed 10 name RCN - or Freedom as the last 8y Butthe Milsteins are the ones who own Bartholdi. And what
9) payee an tha insurance policy. in other words, if the ) that means is that because they own Barthaidi, they cannot
o) equipment is biown out by lightening cr something, the 110y use the licenses or the applications to supply someone else
(1) ingurance company doesn't pay Bartholdi. It pays RCN - or {11y who might want to compate with Freadom New York in the
{12y I'm sorry, Freedom. 112) provislon of videa programming to apartment buildings.
'3y Bartholdl agrees in the transmission services 113 In other words, if we have a building at 10 West
(1) agreement at subparagraph M not to sel! or assign or 114) Sixty-sixth Street, for example, which right now, is run -
i15) encumber the retained equipment, not to put a lien on it. {15) which is a microwave racsive site for Liberty - it's a
116y Now, what | submit to you, sir, is that it you can’t seil i s building that they serve. And now let's suppase that at
117 something and you buy an insurance policy that pays somebody | (17) some pointin the future, somebaedy else wants to get into
.18 else if that something is blown up, and you agree al the j1a) the sama kind of business that Liberty used to be in and
19y will ot somebody alse 10 transfer gwnership ar title 10 that 119y thatis praviding programming by using a microwave
1200 somathing without receiving any money, then you don’t own 20y distribution as opposed to cables, Bartholdi cannot by

21
22)
(23
{24)
12S)

it. Youdon'town it because the bundle of property rights
that consists af ownership, every ane of them you've given
up to someone else.

Now, | understand that ownership alone is not
determinative of change of control  But having said that.

121y
22y

23
)]
'125\

virtue of the non-compete supply a microwave path to a
customer who wants 10 campete with Freedom for 10 West
Sixty-sixth, just to use a hypothetical example

And | think that's true by - | mean. it's true

for two reasons  IU's true because the transmisston
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services agreement is an exciusiva agreemant. Buteven if
the - aven if the transmission that Bartholdi was making
tar Freedom terminated the 10 West Sixty-sixth because
Freedom said okay, i've got my own license, Bartholdi cauld
not reestablish a transmission for some other customer to
that address | belleve because of the non-competition
agreement. Again, | don'thave the agreement; | don't know
who the people ara. But! am suggesting to you that they
may, in fact, be the case. And the relevance of that has to
do with who has control of the use of the licenses.
JUDGE SIPPEL: Now, ! just wantto interrupt for a
minute. You've gone way past your time
MR. BECKNER: Okay.
JUDGE SIPPEL. Do you want o just say one mors
sentence -
MR, BECKNER: Yes, sir.
JUDGE SIPPEL: - because of something eise that
might -
MR. BECKNER: Yes, sir. One more santence. The
tinat point that | want to make is that the subcontract
agreement for whatever it's worth is in essence a mirror
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Page 193
o what legally can happen. )

The Bureau really in its pleading has outlined
three arasas whera wa have questions. And thosa deal with
the day-to-day operations. who is in charge ot that; who is
in charge or who is making the policy dacisions; and who is
making personnel decisions.

JUDGE SIPPEL: Letme just - you'va listed the -
intermountain and you've found in cenaln areas that you
can't - you don't have sutficient information to determine
whether intarmountain standards are maet, is that right?

MR. WEBBER: Thatis correct, Your Honor.

JUDGE SIPPEL: And you - lat me ask you this very
quickly - first - brietly. Firstof all, is - in terms
of the Part 94 - the procedures and tha practice at tha
Bureau with respect to Panrt 94 transactions, do these
situations that come up come {0 your attention, come to the
Bureau's attention with any degree of regularity? in other
words, are you looking at things like this to determina
whether or not it's ckay under control standards and this
type of thing?

MR. WEBBER: This is actually - with Part 94,

22) image of the transmisslon services agreament. in other ! 22) thisis the first situation I've been made aware of where
23) words, the transmission services agresment - Bartholdi * (23 this particular type of private carriage agreement has bean
(24) promises, you know, in warrants thatit's going to run the 26 entered into. Our Geftysburg office is typically the office
(25) system reaily well and so on. In the subcontractor 25)_that - that would be dealing with this type of situation.
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(1) agreement, Freedom promisas that it's going 10 run the i1 And our discussions with them, they also say this is vary
2) system really well for Bartholdi. Freedom is Bartholdi's 21 unusual. And so it's not a common thing 1o my knowledge for
3 customer. The whole thing is incestuous. @ somebady operating an 18 Gigahertz operation to end up
4y Contrary to Mr. Price’s affidavit, there are no 4) leasing that out as a private carrier.
(5) separate employees hired by - on a contract basis by 51 JUDGE SIPPEL: Allright. So thare's -{ haar
5 Bartholdi to run the system which is what he said in his ; exactly what you're saying. All right. I'm sorry. |
imy affidavit in the first opposition. There is a company hired 7 didn't mean to operate your flow. Go ahead.
is) which he didn't tell you. And that company we now know is . & MR WEBBER: Really, at this time, the only
19y Freedom. . (9 information we really have which speaks at all to actual
0y JUDGE SIPPEL:. Allright. We're going to be a I oy control is Just a little bit of information we received from
1) little bit - I'm going to et everybody have equal time. 111} our request for interrogatories. And that's particutarly
12y You're going to get a little bit more because you've got the 12y the change of empioyees, that the bulk of the tormer Liberty
:3) burden - 113) employees now work for - wark within Freedom's control
14y MR. BECKNER: Thank you. 114y instead of within Liberty’s control; particularly that there
(15 JUDGE SIPPEL: - butnot much. Al right, Mr. :15) are no longer any engineers or maintenance people under
(16) Webber. 116) Liberty’s control and, therefore, the people who would be
a1 MR.WEBBER: Thank you, Your Honor. Firstl'd 117y designing, running the systems, et cetera, are not Liberty
118) like to | guess introduce on the record Howard Davenport. 118) employees.
119) He is chief of the Enforcement Division and he is here loday 119) Howsver, at this time, the Bureau does not believe
20y because ha was in attendance at the January 25th meeling 120) that just this little fact alone is sufficient to rise to
21y where LIberty and Freedom, at that time an unnamed party, 21 the level of being a material and substantial question of
22y discussed the transactions which we're discussing today with 221 fact. [ guess put a different way, if the Bureau received
23) the Bureau for the first time. 23y this type of information in a petition to deny as opposed to
¢y JUDGE SIPPEL. Okay. Thank you, sir. 24) being raised in a proceeding where it's been raised as a
25) MR.WEBBER: And you asked for somebody to be 12%) motion to add issues, the Bureau would not taks that
Page 192 Page 195
{1 here, {1y information and request or writa a hearing designation
2) JUDGE SIPPEL: Mr. Davenport, good morning. 2y order.
3y MR. DAVENPORT: Goed morning, Judge. 3 Instead, the Bureau would do an investigation
4y MR.WEBBER: The Bureau looks at this as they ) under Section 308(B) of the act where we would say that it
(5) really gain twa main issues: 1) the first belng whether (s) cartainly raises questions; we have eyebrows raised trying
6) there was a legal - excuse mas, a legal transfer occurred. (@ to figure out whal's going on here. So we would order the
77 And based upon the review of the documents and the review of (7} carrier to give us more information so we could actually L=
18) the contracts and the Part 94 rules, the Bureau has come to (3 then determine whether or nat actual controi has indeed
19) the conclusion that Part 94 does indeed ailow the type of 9y stayed with Liberty or whether there is indeed an illegal
(10y situation that was transacted between Liberty and Freedom. 10y transtfer of control. And at this point without that
(+vy And therefare, we don't find that the transfer itself is 11y additional information, we can't make that determination.
12y illegal. However, there is a caveat with that. One of the 1z And Mr. Beckner is correct; at this point, we do
(13) requirements by Part 94 is that the licensee retain control 1) not actually have to make the determination that control has
(1ay over the licenses. . 114} indeed laft Liberty in order for the issue t0 be added. But
(:$) And that brings us realily to what the second issue - (15) we do atleast have to say thers's a material and
(16y is, is whether or not there's heen any illegal transter of | (18 substantial question of tact. And that is stili a burden to
1y control. And at this point, the Bureau really doesn't I (1m be met. And the Bursau at this point is not confident to
i'8) believe there's enough information for us to make a | 11a) say that that threshold has been met. And thatis why the
(19) determination. The documaents do indeed demanstrate that | ii9) Bureau in its pleading requested a delay of 2 decision here
z0v Liberty has retained legal control of the facilities. i 1200 while we could do our own investigation.
2n1 However, Commission precedence as well asthe U.S. Courtol '~ 121) Wa dointend upon sending out - if the issue is
22y Appeals decision in the Ellis Thompson remand showed that 122) not added, upon sending out a Section 308(B) letter where we

(20
i24)
125}

what is really important is actual control, not legal
control. And we reaily have nothing to look at in order to
base a decision upon whatis actually happening as opposed

request additional intormation from Liberty and from Freedom
noth. And Mr Beckner would cectainty, or Time Warner would
certainly be a party to that. as well. They would be given

A s VL L

o~




Liberty Cable Co., [nc.

&Y

[h
(4)
5)
(6)

Page 196
the opportunity to commaent ta whatever responses we get from
Freedom and Liberty.
JUDGE SIPPEL: They would he? !sthat - is that
normal practice?
MR. WEBBER: We have done that with Section 308(B)
proceedings previously. One that comaes to mind with the
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use a Commission procedure to seek to Gat mare information
Liberty would have an interest it wouid seem to me in
cooperating in thatking ot a - in that kind of an
arrangemant,
And if thera was a time frame, a ot of it
wouldn't have to - in affact, it would be giving an

7 Porttand, Maine Ceilular proceeding, actuaily thatwas a ™ extension of time to develop more information to one of the
(8) control issue, as weil. And attwo separate times, we sent @) partias in the case. That's essentially what | would sea it
9y the company thatis currently operating the system - 19) to be. And the oniy way of going after that information is
(10) they're a company catlled Northeast Cellular - we sent two 110} to add an issue and then go Into the discovery phase and all
i1y different times Saction 308(B) letters requesting additional 1) that kind of stuff. -
n2) information about who was running the system. And each 12y MR, PETTIT: Your Honor, may we - —
(131 tima, the company - tha company catled Portland Callular 13) JUDGE SIPPEL: Yes, sir. You will. | don'tmean
114 was abls to comment an tha responses to our inquiry. So, (14) to - believe me. Absolutely.
15 indeed, that would be a thing - an option that we couid 15 MR.PETTIT: I'm now coming into my time and |
(16) take. ¢ 18) guess Mr. Weber’s time, as well.
an JUDGE SIPPEL: Butthat would not msan necassarily i JUDGE SIPPEL: No, we'll gatinta -
118) - would you have authority 1o put people an the racord; to . & MR.PETTIT. Itstrikes me as an extramaely
(19) require documents and to put peopia on the record? 9) craative approach. Liberty and Bartholdi wouid certainiy
200 MR. WEBBER: We certainiy would have the authority 205 cocperate in any sort of an investigation. And as somebody
'21) to require documents. | would like to think that the 21y used 10 describe the Commission's authority for this, it -
122) carriers would certainly cooperate with us if we did ask to i22) it strikes me the Commission does, in fact have authority
(23) interview thelr paople, as well. | guess it would be i23) under 308 and under 403 and other provisions, in fact, 10
{24) centainly less formal than a depositicn. [t may not have to 24) engage in the invastigatory activities; to - and | would
(25) bae actually takan on the record. But!l would - at this i25)_say, in fact, there are procedures to - to compel
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{1y pointt would beliave that if they decide to not cooperate 1) appearances and that sort of thing.
2) with us and dacline to allow us to interview their employees 21 ldon't see the authority of the Commission as
13) or their personnel, that afone would be enough for the i3} being a problem in that. And tha reason, in fact, that it
) Bureau then to state thare is a material and substantial 43 is appropriate with ali due respect to Mr. Becknar is that
5) question of fact, the fact they're not cooperating; they're 5y we are in a situation very much like a petition to deny as
6) notletting us get at the facts. & Mr. Webber said. That's'sort of the procedural posture
7 JUDGE SIPPEL: Waell, et me ask Mr. Beckner. How in1 we'rs in with the motion t6 eniarge issues. Itis the
@ would you - I'va got to ask this to Mr. Webber, too. | 18y burden of Time Warner to show a prima lacie case. | mean,
@) know that, But how would you leel about panticipating in 51 we certainly think that that has not been done here and !
110y that kind of a situation as opposed to an issue added in 110y gather that the Bureau agrees with that.
(1 going atter them with the discovery routine? iy Itis certainty not Barthoidi's burden to prove
{12) MR. BECKNER: I'm glad you gave me the chance to (121 the negative, 10 show the absencae of a substantial mateniaf
113y raspond because that was where | left off on my tatk. With (13) question of fact. That having been said, if the Bureau has
114) due respect 10 Mr. Webber and the Bureau and to the fact 114) questions, it cerainly may pursue them. And as | say,
{15) that this apparently has been done before, [ don't think (15) Liberty would certainly comply with that.
116) it's right. And |'ve locked at a couple of recent 0.C. (16) MRA. KIRKLAND: Your Honor, with your sufterance,
(17y Circuit decisions that would appear to support that aithough 1 if 1 could be heard just to amplify a point maybe by Mr
(18 I'm not geing to tell you that the Issue has sver been 118) Beckner. ;
(19) before the courts. And the reason that it's not right is 19 JUOGE SIPPEL: Sure. "
20) thatthe application is now not before the Bureau. itis 120y MR. KIRKLAND: in terms of the legality of this
21 before the presiding Judge. @1 proceeding, | think it's not creative. it's extraordinary.
{22y 308(8B) quits clearly - and 308(B) goas back ail 22y Your Honor, because what you would then have - right now
123y the way to the old Radio Act; | mean, it predates aven the 23 the Bureau is a party to this proceeding. Once a hearing
2y Communications Act - was and has been interpreted by the 24y designation order has been issued, the Bureau becomes a
(25) _courts to atford the Commission and the Bureau a way of 125)_party. And that procedure was established in order to
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(1 finding out additiona! information beyond pursuing the (1) preserve the integrity and dacisian making. What Mr. Webber
2} application without having 10 go to a haaring. They are - (21 is proposing is that the Bureau reassume aroleas a
(31 a hearing and a 308(B) request are aiternmative and (31 decisian maker in this proceeding in connection with the
() complementary ravenues. | mean, the idea that we would have () 308(B) Investigation.
(5) in effect a side proceeding running on the same track as (51 And to have the Bureau acting as both the decision
6 this proceeding with the Bureau doing 308(B} requests is (6) maker and a party in this proceeding | would submit raises
T just=1don'tthink t makes much sense and ! don't see (1) procedural complexities that will boggle everyone’s ming.- |
(8) any authority forit. (8 think it also puts extraordinary pressure on tha kinds ot . -
@ JUDGE SIPPEL: Waell, the thing is - well, lat's - @) procadural protections that the Commission has adopted o
(o) - we'll worry about - cnce we find out what the procedure's 110y avoid pracisely this kind of problem. So Cabla Vision feeais
(1 going to be, we'll worry about the authority on this one. 11} quite strongly that that remedy is not only, as | said,
(12) Butletme ask you this. if the SBureau feels - the Bureau 112y extraordinary, but probably illegal and inconsistent with
(13) feels that there are questions, and serious questions - 113y the procedural framework the Commission has adopted.
(1) 't characterize it for Mr. Webbaer - serious questions 114y MA. PETTIT: Your Honor, if | may, that | think Is
(15) with raspect to control, and these are actual control (1%) tegally preposterous. The Bureauis a party to the
(18) issues, that they don'thave the answers to that they'd like (16) proceeding. Mr. Webber may write me a letter this afterncon
(17) to gettha answers 1o, if the answers came out a certain (17} asking me whataver information he wants to and | may respond
(18) way, then they would (eel strongly - again, I'm putting (18) tothat. And he may use the information in forming the
{19 waords in his mouth - but they would take a firm position (19) Bureau's opinion. Thare is absoluteiy nothing thathas to -
20y with respect to seeking an issue added because they would 20 do with his status as a party or the Bureau's status as a
21 have concluded that there is a substantial question of tact 21y party to pravent him from doing that. Itis perfectly
122y with respact 1o that matter @21 proper And thatis in substance what he's asking to do
23 Now, that's - as | view i1, that's what they're 23y MR BECKNER: The questionis, Bob, could ! write
12¢4) asking for. They're asking for an opportunity to use a - 24y you the same lerter? Couid | - could | demand -
125)_it's nat - it's not a hearing pracedura, bul there - to

(2%)

MA PETTIT | might not write you back. Bruce,
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butyou may. Of course, Mr. Webbaer is talking -

JUDGE SIPPEL: Let's not get this carned too far

alield. Ms. Kiddoo.

MS. KiDDOO: Just one point, and that is that |

think that Mr. - that what { think that Cable Vision's
counsel is missing here is that this issue isn’'t designated.
And as the Bureau has said, after raview of the agreements.
there has been no maeting of the burden of proof to get it
designated into this proceeding. Therafore, the Bureau,
since it does have questions, has the statutory right to
investigate what it wants to do with raspect - what it

wants to investigate with respect to an application. And
that's what he Is propesing to do here.

But you can'tlose sight of the fact that ncbody

has met the burden of a material and substantial issue of
fact that needs - that rises to the leval of warranting an
enlargement of this proceeding.

JUDGE SIPPEL: Well, that's whati'm trying to -

that's what I'm trying to resolve.

MR. PETTIT: Your Honor, itis certainly far

preferable | think from our perspective - we're certainly
not asking for an investigation here. But it is certainly
prefgrable 10 designating an issue and, you know, starting
everybody's meter in this room running with the cost and the
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JUDGE SIPPEL: Allright. Well, let me just keep
this apen for the ime being because, you know, what you
wrate in your last pleading which is what I'm most
interested in hearing, that is, the guestions that you have,
butthesa ars questions thal are not substantial questions,

i this really getting down to almest @ metaphysical nicety, |

think what was writtan by the Courtin Citizens for Jazz is
what | was thinking of when | read that. And thatis that

the Court in that case said that the statute in effect says

that the Commission must look into the possible existence of
a fire only when it is shown a good deal of smoke.

And tha serles, the litney of questions that yosu

raised, it certainly in my judgament anyway woulid constitute
smoke. It's a question of whether - how much smoke is it.
You're saying it's not quite enough smoke. And of course,
Time Warnar is going to say well, it really isn’'t smoke.

That's mist or somathing else. And the standard. itgets to
be really slippery when you come this close toit.

MR. PETTIT: I'd say it's mora like two lawyers

rubbing sticks together.

JUDGE SIPPEL: All right. Waell, you know, ['ve

rgad the papers and you certainly have made your point
clear, Mr. Pettit, in terms of how you view these documents
as being ciearly the answer to the question that I'm

251 delay, that depusitions and discovery will entail for 125) hearing. However, I'm hearing different things from the
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(1) possibly, and we would certainly say, no reason at all. 13 other side of the table in ditferent ways. And that's why
(2 JUDGE SIPPEL. Well, I'm acknowiadging the fact - 2y we're here. That's why ['m trying to gst to the bottom of
3 | mean, I'm aware bath from my own experience and what!{'m 3) itbecause | don't want to send you down that road.
i4) saeing hare that control issues are sxtramaly fact (+) idon'twantto putthis case in that posture
(5 intensive. And you know, once we go down that road, it's - (s} where we're simply just trying to backfill what the
6) itcould become along and painful road. Just a minute, Mr. (61 documents clearly show. Soletme - let me - Mr. Webbaer,
7y Beckner. And with respect to what Mr. Kirkland said, | ) i've kind of cut off inta your time;-but | think - have |
8) mean, | know that there's a serious legal issue of the (8 bLasically paraphrased what it is that the Bureau's position
19) running parallel procedures. | think it was the cld Parrot @) is in regards to this?
10y case here in the District. 1 mean, you don't - you can't - o MR.WEBBER: Yes, Your Honor.
(117 - you can't run parallel proceedings and use an vy JUDGE SIPPEL: Aliright. Let me ask Mr. Pettit
(*2) administrative procedure to feed an ongoing criminal :12) and the Tima Warner - I'm sorry, the Liberty side of the
1'3) investigation. And that's not what we're talking about. 13y table 10 maks your prasentation.
14y Thisis just a - it's another toal - | look upon 114y MR.PETTIT: | will be briet, Your Honor, because
15y it as basically being another discevery tool if it wera done 15) | Know you have questions and we're anxious o get to them,
181 10 the context that Mr. Webber has outlined it; that is that (18 as well. And now having blassed in some sense the 308
117) Time Warner would have an opportunity to commentonitand 17y investigation, | guess I'm going to try to tell you why
(18) 1t would come to my attention. | believe I'm~i'm | (18} Qne's notnecessary and why you should go ahead and deny the
itsy assuming that you mean thatit would be compieted before the { {13} motion. -
120y recard is closed in this case and that | would be toid, you (20 You know, | was reminded listening to Mr. Beckner =
(21} know, where the Bursau has come out on their inquiry, or, of {21) about the not seesing the forest for the trees. | mean, he
22y course, it might be that wall, yes, you guys have been in {22) does tend to focus on a couple of trees hers. Butthere's a
r23) cooperation but you haven'’t had time, somathing like that. 123) substantial forest of documentary evidence. And not just
iz¢y ButI'm saying that that's the scenario | think that you're 124) documentary evidence. And thisis perhaps where | parta
(z5) _contemplating, isn't it? I 125) little away from the Bureau. Butthe daclaration
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m MR, WEBBER: Thatis correct, Your Honor. it i 1) Bartholdi's presence filed under penalty of perjury,
@ could potentially reach beyond that. | mean, we'il 2) dectarations from Freadom exacutives, as well - or a
13) certainly keep you informed obviously If wa find more ' 3} Freedom executive all of which shows that Bartholdi is -
) serious problems and we come 10 a level where we believe | 4 the principals of Bartholdi are in control of Bartholdi, and
51 there is material and substantial question of fact. We may (5 thatthe Freedom - company Freedom is nat in canfrol of
6 desira it to go beyond the 18 licenses at quastion here and . 16 Bartholdi.
(n decide it necessitates replication proceedings. But that ! 1n  And we think that those facts go mostly 10 du jour o=
8 would be apart from this, as well. Butl’'m kind of jumping : 18 control and to de facto control. All of the documentary -
i3y the gun there, if - if you mean by the close of racord by i9) avidencs, as [ think Mr. Webber went through, belies any
(10) August 12th when - {10y notion that Freedom is the du jure owner of Bartholdi. The
w1y JUDGE SIPPEL: Na. {11y agreemants, in fact, are quite faithful to the long
12y MR.WEBBER: GQh. (12) established Commission precedence in this area.
=3 JUDGE SIPPEL: | mean by the tima that this - by (13) But the agreements and the declaration of Mr.
(14) the time that | would be completing writing what it is that (te) Price and the declaration of Mr. Rosenblum also reflect how
{15y you're going ta submit to me in the summary decision farm (15} these companies operate in fact. And Time Warner which has
16) assuming that | were 10 grant summary decision. It | turn *6) the burden of - on this issue simply has not shown
117) down summary daecision, of courss, then we're back in here 17y otherwise. They do, Mr. Beckner, shows what is happening on
i